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Congress of the United States,
Joint Committee on Internal Revenue Taxation,

Washington, November 30, 1948.
Hon. Walter F. George,

Chairman, Committee on Finance,
United States Senate.

Dear Senator: In accordance with your request, I am submitting
herewith a comparative print of section 403 (relating to renegotiation
or war contracts) of the Sixth Supplemental NationaV Defense Appro-
priation Act, 1942 (April 28, 1942, c. 247, 56 Stat. 245) as it now
exists and as it is proposed to be amended by Title VII of the rev-

enue bill now before the Finance Committee. This print was pre-
pared by Mr. Lynn T. Stratton, of the staff of this committee.

It is hoped that the comparison wUl be found useful to the Com-
mittee on Finance in its consideration of the House biU.

Respectfully yours,

Colin F. Stam, Chief of Staff.
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CONGEESS OF THE UnITED StATES,
Joint Committee on Internal Revenue Taxation,

Washington, November 30, 194S.

Mr. Colin F. Stam, Chief of Staff,

Joint Committee on Internal Revenue Taxation,

Congress of the United States.

Dear Mr. Stam: At your direction, a comparison of section 403
(relating to renegotiation of war contracts) of the Sixth Supplemental
National Defense Appropriation Act, 1942 (April 28, 1942, c. 247,

56 Stat. 245) as it now exists and as it is proposed to be amended by
Title VH of the House revenue bill of 1943 has been prepared and is

submitted herewith.
Unchanged language appears in roman, new language in italic, and

repealed language in stricken-through type. Language that is not in

fact new is printed in roman, notwithstanding the fact that section

701 (b) of the revenue bill is in form an amendment in full.

The text is preceded by a table citing, and classifying according to
subject matter, the changes proposed to be made in the renegotiation
provision.

Respectfully yours,

Lynn L. Stratton.





RENEGOTIATION OF WAR CONTRACTS

Outline of Changes Made in the Existing Statute by the

House Revenue Bill op 1943

. . Page
Renegotiation Act

^ reduction of the area of renegotiation House This
{Section 403) bill print

(c) (6) 1. Increase of the specific exemption to $500,000--- 115 8

(a) (5) 2. Definition of subcontract 104 2

(i) (1) (E) 3. Subcontracts under exempt prime contracts or

subcontracts 126 13

(i) (1) (D) 4. Contracts with organizations exempt from in-

come tax 125 13

(i) (1) (C) 5. Exemption of agricultural commodities 125 12

(i) (4) (D) 6. Exemption of standard commercial articles 127 14

(i) (4) (E) 7. Exemption of competitively priced articles

generally 127 14

(i) (4) (F) 8. Exemption of subcontracts where profits other-

wise renegotiable cannot be segregated 128 14

II. determination op excessive profits

(c) (5) (A) 1. Mandatory statement of costs 114 7

(a)(4)(B) 2. Allowable costs: 103 2

(i) (3) 3. Costs allowed to certain processors 126 13

(c) (1) 4. Aggregation of contracts 110 5

(a) (4) (A) 5. Standards 102 1

(c)(5)(B) 6. Application of the Second War Powers Act, 1942. 115 8

III. renegotiation procedure

(a) (3) (A), (B) 1. Renegotiate and renegotiation, reprice and re-

pricing defined 101 1

(c)(1) 2. Notice of conference 109 5

(c) (1), (4) 3. Final agreement or order of the Board 109, 113 5, 7

(c) (1) 4. Statement of the determination :
110 5

(c) (2) 5. Elimination of excessive profits 111 6
(f)(1) 6. Current pricing 122 11

(d)(5) 7. Review by the Board 119 9

IV. redetermination by the tax court

(e) (1) 1. Determinations of the Board or of a Secretary
with respect to fiscal years ending after June
30, 1943 119 10

(e) (2) 2. Determinations of a Secretary prior to enactment
of the bill and with respect to fiscal years end-
ing before July 1, 1943 121 11

V. PERIODS OF limitation

(c) (3) 1. On commencement of proceedings 112 6
(c) (3) 2. On determination of excessive profits 113 6

VI. DISPOSITION OF PROCEEDS OF RENEGOTIATION

(c) (2) 1. Excessive profits recovered 112 6
(c) (2) 2. Excessive profits withheld or credited 112 6
(c) (2) 3. Credit for Federal income and excess-profits

taxes 112 6

VII



VIII COMPARISON OF THE RENEGOTIATION ACT

Renegotiation Act vii. administration Page
{Section 403) House This

(d) (1) 1. Establishment of the War Contracts Price Ad- bUl print

justment Board 116 9
(d) (4) 2. Delegation by the Board of its powers, functions,

and duties 118 9
(d)(5) 3. Divisions of the Board 118 9
(d) (5) 4. Review by the Board of the orders of a division,

officer, or agency - 119 9

(b) VIII. CONTRACT OBLIGATION FOR RENEGOTIATION. 107 3

IX. EFFECTIVE DATES OF AMENDMENTS

{c) (6) 1. Renegotiation of profits received or accrued in

fiscal years ending after June 30, 1943 115 8
*701 (d) 2. Determinations of the Board or orders of a Secre-

tary with respect to fiscal years ending after

June 30, 1943 129 15
"^TOl (d) 3. Determinations of a Secretary prior to enact-

ment of the bill and with respect to fiscal years
ending before July 1, 1943 129 15

^701 (d) 4. Contract obligation for renegotiation 129 15
*701 (d) 5. Current pricing 129 15
*701 (d) 6. Exemption of agricultural commodities 129 15
*701 (c) (1) 7. Clerical amendment to I. R. C. 3806 (a) (1) (B),

(C)
*701 (c) (3) 8. Credit for declared value excess profits taxes 129 14
*701 (d) 9. Short title 129 15

(h) X. TERMINATION OP RENEGOTIATION 124 12

XI. TECHNICAL AND CLERICAL AMENDMENTS

(j) 1. Prosecution of claims against the United States- 128 14
*701 (c) (2) 2. Credit for declared value excess profits taxes 129 14
*701 (c) (1) 3. Amendments to I. R. C. 3806 (a) (1) (B), (C)_._ 129 14

(1) 4. Shorttitle 129 14

* Of the revenue bill.



RENEGOTIATION OF WAR CONTRACTS

(Section 403, as amended, of the Sixth Supplemental National Defense^,

Appropriation Act, 1942, as proposed to be amended by sectioiv

701 (b) of the House revenue bill of 1943)

Sec. 403. (a) For the purposes of this section—
(1) The term "Department" means the War Department, the Navy

Department, the Treasury Department, the Maritime Commission,
the War Shipping Administration, Defense Plant Corporation, Metals
Reserve Company, Defense Supplies Corporation, and Rubber
Reserve Company, respectively.

(2) In the case of the Maritime Commission, the term "Secretary"
means the Chairman of such Commission, ftad in the case of the War
Shipping Administration, the term '"Secretary" means the Administrator
of such Administration, and in the case of Defense Plant Corporation,
Metals Reserve Company, Defense Supplies Corporation, and Rubber
Reserve Company, the term "Secretary" means the board of directors
of the appropriate corporation.

(3) (A) The terms "renegotiate" and "renegotiation" include *fee
refixing fey 4fee Secretary of *fee Department of -the contract prioer
a determination by agreement or order under this section of the amount of
any excessive profits.

(B) The terras "reprice" and "repricing" include a determination by
agreement or order under this section of afair price for performance under
a contract or subcontract.

(4) (A) The term "excessive profits" means aey amount of ft eoa-
tract Of oubcontmet price which is found as a rcoult of renegotiation
*o roprcaent cxccsae^ profita. the portion of the profits derived from
contracts with the Departments and subcontracts which is determined in
accordance with this section to be excessive for the work and articles fur-
nished.

^
In determining excessive profits there shall be taken into con-

sideration the following factors

:

(i) efficiency of contractor, with particular regard to attainment of
quantity and quality production, reduction of costs and economy in
the use of raw materials, facilities, and manpower;

(ii) reasonableness of costs and profits, with particular regard to
volume of production, and normal pre-war earnings;

(Hi) amount and source of public and private capital employed
and net worth;

(iv) extent of risk assumed, including the risk incident to reason-
able pricing policies;

{v) nature and extent of contribution to the war effort, including
inventive and developmental contribution and cooperation with the
Government and other contractors in supplying technical assistance;

(vi) character of business, including com.plexity of manufacturing
technique, character and extent of subcontracting, and rate of turn-
over;

(vii)such otherfactors the consideration of which the public interest
and fair and equitable dealing may require.
92744—43 2
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Z COMPARISON or THE RENEGOTIATION ACT

(5) The. term "profits derived Jrom contracts with the Departments and
suhcontracts" means the excess oj the amount received or accrued under
such contracts and subcontracts over the costs paid or incurred with respect

thereto. Such costs shall be determined in accordance with the method of
cost accounting regularly employedh by the contractor in keeping his books,

but ij no such method of cost accounting has been employed, or if the

method so employed does not, in the opinion of the Board or, upon re-

determination, in the opinion^ of The Tax Court of the United States

properly reflect such costs, such costs shall be determined in accordance

with such method as in the opinion of the Board or, upon redetermination,

in the opinion of The Tax Court of the United States does properly reflect

such costs. Irrespective of the method employed or prescribed for de-

termining such costs, no item, of cost shall be charged to any contract with

a Department or subcontract or used in any manner for the purpose of
determining such cost, to the extent that in the opinion of the Board or,

upon redetermination, in the opinion of The Tax Court of the United

States, such item is unreasonable or not properly chargeable to such con-

tract or subcontract. No commission, percentage, brokerage, or contingent

fee paid or payable by a contractor with a Department to any person for
or in connection with the soliciting or securing by such person of a contract

with a Department shall be allowed as an item of cost, unless such person

is a bona fide estoMished commercial or selling agency maintained by the

contractor for the purpose of securing business. Except as otherwise

provided in the foregoing provisions of this paragraph, all items of the

character allowed as deductions and exclusions under Chapters 1 and 2 E
of the Internal Revenue Code {excluding taxes measured by income) shall,

to the extent allocable to such contracts and subcontracts, be allowed as

items (f cost, but in determining the amount of excessive profits to be

eliminated proper adjustment shall be made on account of the taxes so

excluded, other than Federal taxes, which are attributable to the portion

of the profits which are not excessive.

(5) The term "subcontract" means

—

(i)- (A) any purchase order or agreement (other than a contract

with a Department) to make or furnish, or to perform ^ e? any
part of the worky er %© make ef furnish aey artiolo, requu'ed for

the performance of aey e-feher eentract e* subcontrae^ e? making
or furnishing of, a contract item or a component article. For the

purposes of this subparagraph—
(i) A "contract item" means any article, work, services,

building, structure, improvement, or facility contracted for by

a Department;
(ii) A "component article" means any article which is to be

incorporated in or as a part of a contract item.

(H} (B) ft^ny contract or arrangement -{other than a contract

or arrangement between two contracting parties, one of which
parties is found by the Seere-tary Board to be a bona fide executive

officer, partner, or full-time employee of the other contracting

party)-, -(A) (i) any amount payable under which is contingent
upon the procurement of a contract or contracts with a Depart-
ment or of a subcontract or subcontracts thereunder , or deter-

mined with reference to the amount of such a contract or sub-
contract or such contracts or subcontracts, or {©) (ii) under which
any part of the services performed or to be performed consists

of the soliciting, attem^pting to procure, or procuring a contract
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or contracts with a Department or a subcontract or subcontracts
thereunder : Provided, That nothing in this sentence shall be con-
strued (1) to affect in any way the validity or construction of

provisions in any contract with a Department or any subcontract
thereunder , heretofore at any time or hereafter made, prohibiting

the payment of contingent fees or commissions; or (2) to restrict

in any way the authority of the Secretary or the Board to deter-

mine the nature or amount of selling expenses under subcontracts
as defined in -(ii)- herein this subparagraph, as a proper element
of the contract price or as a reimbursable item of cost, under a
contract with a Department or a subcontract -fehefeunder .

(6) The term "article" includes any material, part, assembly,
machinery, equipment, or other personal property.
For the purposes el subsectiong (d) a»d (e) of tMs aection, the term

- 'contract" includes a subcontract ft»d the te^ffl: - 'contractor— includes
ft oubcontractor.

(7) The term, "standard commercial article" means an article—
(^4) which is not specially made to specifications furnished by

a Department or by another contractor or subcontractor

,

(B) which is identical in every material respect with an article

which was manufactured and sold, and in general civilian, industrial,

or commercial use prior to January 1, 1940,
(C) which is identical in every material respect with an article

which is manufactured and sold, as a competitive product, by more
than one manufacturer, or which is an article of the same kind and
having the same use or uses as an article manufactured and sold, as

a competitive product, by more than one manufacturer, and
(D) for which a maximum price has been established and is in

effect under the Emergency Price Control Act of 1942, as amended,
or under the Act of October 2, 1942, entitled "An Act to amend the

Emergency Price Control Act of 1942, to aid in preventing inflation,

andfor other purposes" , or which is sold at a price not in excess of the

January 1, 1941, selling price.

An article made in whole or in part of substitute materials but other-

wise identical in every material respect with the article with which it

is compared under subparagraphs (B) and (C) shall be considered as
identical in every material respect with such article with which it is

so compared.

(8) The term "fiscal year^' means the taxable year of the contractor or

subcontractor under Chapter 1 of the Internal Revenue Code.

(9) The terms "received or accrued" and "paid or incurred" shall be

construed according to the method of accounting employed by the con-
tractor or subcontractor in keeping his books.

(b) Subject to subsection (i), the Secretary of each Department is

authorized and directed to insert in aay each contract fe? aft anaount
ift cxeo39 of fiOOyOOGy hereafter m.ade by such Department thirty days
or more after the date of the enactment of the Revenue Act of 1943, a
provision under luhich the contractor o.grees—

(1) ft ppe^isieft fe? the to repricing, and, to the elimination of
excessive profits through renegotiation of the eeattaet priee at a
period Of pefieds whefty ift the jttdrgifteftt ef the Seej^etfypyy the
profits eftft he determined with ^easesabie eortainty;

(2) a previsioft fep the feteation that there may be retained by
the United States from amounts otherwise due the contractor, or
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foip ihe fepaymeerfe hy- feim that he will repay to the United States,

if paid to him, el any excessive profits eet. eliffiiftated ^ferottgh

pediietieiis m %he eoi^pai&fe prieey o¥ e^h^wisej as the See^etajiy

(3) a p?e^*49iee goquiring %he eentractor to that he will insert

in each subcontract deeefibcd ift subacction (a) {%) (ii) ft»4 i»

eaeh sttheeek'aet foF ae amount ift e»3ess ef liOOyOOO dcacribod
in stibeeetiea (a) {h) (i) made by him wadre? seeh eentract (i) a
provision fe? ^fehe rcncgotiatieft by such Soorctary and the seb-
een-tFaefeer ef the eentfaefe ps^iee ef the ^aheentract at a pepied

ef pepieds whesy in the judgment ef the Soorctary , the profits

ean be determined with rcaaonabfe eertainty-j under- which the

subcontractor agrees—
{A) to repricing, and to the elimination oj excessive profits

through renegotiation;

-(ii^- (B) a prevision fer the rctcntien that there may be

retained by the contractor for the United States ef the
ame«nt ef any fedu-etien in the eentract priee ef any sab-
een%?aet pursuant te its renego tiation horoundor/rom amounts
otherwise due the subcontractor, or for the repayment by that

the subcontractor will repay to the United States, if paid
to him, ef any excessive profits frem: sueh , or any amount in

excess of the fair price imder the subcontract paid te himr and
net ehminated through fcduotiens in the eentraet price er

etheewisey as the Secretary may direct determined as a result

of repricing ; and
-(iii)- (C) a provision for relieving that the contractor fremr

any shall be relieved of all habihty to the subcontractor on
account of any amount so retained by the eentimeter, or so

repaid by the subcontractor to the United Statesy and;
(iv)- (D) VEk the diseretien ef the Seeretary- a prevision

requiring any snheentraeter te that he will insert in any each

subcontract made by hin* nnder sueh subeentraety provisions

corresponding to those of subparagraphs {S} and (4)- ^ this

snbseetien -(b} (A), (B), and (C) and to those of this subpara-
graph; %^A

(4) a prevision fer the retention that there may be retained by
the United States from amounts otherwise due the contractor, or

for repaymen-t by him that he will repay to the United States, as

the Secretary may direct, ef the ameu»t ef any reduction in the
eentract priee ef any subeentraet under sueh eentraety amounts
which under paragraph (3) (B) the contractor is directedy pursuant
te eiause {S} ef this subseetieny to witiihold from payments eth^
wise due %he a subcontractor and which are actually unpaid at

the time the contractor receives such direction.

The provision fer the renegetiatien ef the eentraet prieey in the dis-

crction ef the Secretary,' -(i)- may h?? the period er periods when er
Vt'ithin whieh renegetiatien shah b-e had

j
and -(ii)- if in the opinion ef

the Seeretary the previsions ef the eentraet er su-beontract are other-

wise adequate te prevent e^eeessive pre&tsy may provide that rcnego
^ffctien shaii ftppiy only te a p©i4i©n ^ the eentraet er sub-eentraet er

shall not apply te performance during a specified peeied er periods
and niay afee prev4de that the een tract priee in eSeet during any sueh
period er periods shah ne^ be subfeet te re
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The obligations assumed by the contractor or subcontractor under
paragraph {!) or (3) (A), as the case may be, agreeing to the elimination

of excessive profits through renegotiation shall be binding on him only

if the contract or subcontract, as the case may be, is subject to subsection

(c). A provision inserted in a contract or subcontract, which recites

in substance that the contract or subcontract shall be deemed to contain

all the provisions required by this subsection shall be sufficient com-
pliance vjith this subsection. Whether or not there is inserted in a con-

tract vnth a Department or subcontract, to which this subsection is ap-
plicable, the provisions required by this subsection, such contract or sub-
contract, as the case may be, shall be considered as having been made
subject to this subsection in the same manner and to the same extent as

if such provisions had been inserted.

(c) (1) Whenever, in the opinion of the Seefetary ef a ^opartmeftt
Board, the ppefits rcaHaod ev likely *e he feafeed: frem aiiy amounts
received or accrued under contracts with 9«eh the Departmentsy and e¥
i^em: ^b&f subcontracts ^-hefewadef ^^^feethep e? aei eiade h^ ^fee eee-
^ractofy may fee reflect excessive profits, the SeepefeaFy is awrfeheriged

a«i4 ^ifee^ed te j^e^«#e Board shall give to the contractor or subcon-
tractor -fee feeege^iafee ^he eoH-fegaefe ^4eeT, as the case may be, reasonable

notice of the time and place of a conference to be held with respect thereto.

The mailing of such notice by registered mail to the contractor or subcon-
tractor shall constitute the commencement of the renegotiation proceeding

.

At the conference, which may be adjourned from time to time, the Board
shall endeavor to make a final or other agreement with the contractor or

subconti^actor ivith respect to the elimination of excessive profits realized

or likely to be realized, and with respect to such other m.atters relating thereto

as the Board deeras advisable. If the Board does not make such an agree-

ment, it shall issue and enter an order determdning the amount, if any, of
such excessive profits, and forthvjith give notice thereof by registered mail
to the contractor or subcontractor . In the absence of the filing of a petition

with The Tax Court of the United States under the provisions of and urithin

the time limit prescribed in subsection (e) {!), such order shall be final

and conclusive and shall not be subject to review or redetermination by
any court or other agency. Wheft ^he eea-tfaefeef e¥ sttbeeetfae^er
holds iwe Of eiore eesfe'aets ©r eu^eontraotsy ^he SeeiFetapy ift his

discrc feiofty saay ycnogoti-a^e %e eheiiftate e^socssive profits oe seeie or
ail €4 sueh eentracts asd sT*beefi-fefaete as a gfeiip withe«:% separately
feaegetiafeiftg the eea^faet priee ef eaeh eentract ef s^beefttfaet-r

The Board shall exercise its powers with respect to the aggregate of the

amounts received, or accrued during the fiscal year by a contractor or

subcontractor under contracts with th^e Departments and subcontracts,

and not separately with respect to amounts received or accrued under
separate contracts ivith the Depo.rtments or subcontroxts , except that the

Board may exercise such powers separately with respect to amounts
received or accrued by the contractor or subcontractor under any one or

more separate contracts with the Departments or subcontracts at the re-

quest of the contractor or subcontractor. Whenever the Board makes a
determination with respect to the amount of excessive p)rofits, 'whether such
determination is made by order or is embodied in an agreement with the

contractor or subcontractor, it shall, at the request of the contractor or

subcontractor, as the case may be, prepare and furnish such contractor or

subcontractor ivith a statement of such determination, of the facts used as a
basis therefor, and of its reasons for such determination. Such statement
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shall not he used as evidence or otherwise considered by The Tax Court of
the United States in connection with its determination oj excessive profits.

(2) Upon roncgotiation the making of an agreement, or the entry of

an order, under paragraph (1) by the Board, or the entry oj an order

under subsection (e) by The Tax Court of the United States, determining
excessive profits, the Soorctary is authorized ftftd directed Board shall

jorthwith authorize and direct the Secretaries or any oj them to ehminate
aey such excessive profits under sfcteh eontract e¥ 3ubcontraot -(i)- {A)
by reductions is tihe eontract price of the contract e? subcontract
in the amounts otherwise payable to the contractor under contracts with
the Departments and subcontracts, or by other revision ia its q/ their

terms; or -(ii)- {B) by withholding- from amounts otherwise due to the
contractor or subcontractory any amount of such excessive profits;

or -fiii)- (C) by directing a contractor to withhold for the account of

the United States, from amounts otherwise due to the a subcontractor,
any amount of such excessive profits under the of such subcontractor

;

or {i^ (D) by recovery from the contractor or subcontractor, through
repayment, credit, or suity of any amount of such excessive profits

actually paid to him; or -(^ {E) by any combination of these methods,
as the Seorctar}^ is deemsec? desirable. The Seerctary may bring
auctions on behalf of the United States may be brought in the appro-
priate courts of the United States to recover from such contractor or

subcontractory any amount of such excessive profits actually paid to

him and not withheld or eliminated by some other method under this

subsection. The surety under a contract or subcontract shall not be
liable for the repayment of any excessive profits thereon. Each con-

tractor and subcontractor is hereby indemnified by the United States against

all claims by any subcontractor on account oj amounts withheldjrom such
subcontractor pursuant to this paragraph or pursuant to subsection (/).

All money recovered by way of repayment or suit under this subsec-
tion shall be covered into the Treasury as miscellaneous receipts.

Upon the withholding oj any amount oj excessive profits or the crediting

oj any amount oj excessive profits against amounts otherwise due a con-
tractor, the Secretary shall transjer to the Treasury, from appropriations
oj his Department, to the credit oj miscellaneous receipts an amount equal

to the amount so ivithheld or credited by him.
-(S)- fe detejrminiag the ©seessiveii-ess ei ppofits reafeed e¥ likely to

be realized fee«i aay eoB-tracfe e¥ subcontrarety the Seerotary shall

feeegnize the p^eperiy appheafele oxclusieas -aed dcductieas ef the
eharacter which the contractor €^ aubcontractor is allov^ed «ftdef

eha;ptef + aftd ehft^tef 3E el the Internal Revenue Geder In deter-

mining the amount of any excessive profits to be eliminated hereunder
the Secretary shall allow the contractor or subcontractor credit for

Federal income and excess profits taxes as provided in section 3806
of the Internal Revenue Code. For the purposes oj this paragraph the

term "contractor'^ includes a subcontractor.

(S) A'O 2^roceeding to determine the amount oj excessive profits shall

be commenced by the Board mere than one year ajter the close oj the

fiscal year in wMch such excessive profits were received or accrued, or

more than one year ajter the statements required under paragraph (5)

are filed with the Board, whichever is the later, and ij such proceeding is

not so commenced i then upon the expiration oj one year following the close

oj such fiscal year, or one year jollowing the date upon vjhich such state-

ments are so filed, whichever is the later, all liabilities oj the contractor or
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subcontractor for excessive profits received or accrued during such fiscal

year shall thereupon he discharged. If an agreement or order determin-

ing the amount of excessive profits is not made within one year following
the commencement of the renegotiation proceeding, then upon the expira-

tion of such one year all liabilities of the contractor or subcontractor for
excessive profits unth respect to which such proceeding was commenced
shall thereupon be discharged, except that (A) if an order is made withm
such one year by tlce Secretary {or an ofiicer or agency designated by the

Secretary) pursuant to a delegation of authority under subsection (d)

(4), such one-year limitation shall not apply to review of such order by
the Board, and. (B) such one-year period may be extended by mutual
agreement.

(4) Jy^eft JpeiiGge^iftifetOfl: ^afsttaii^ %e For the purposes of this section

the S^efetftfy Board may make svteh final or other agreements with
a contractor or subcontractor for the ehmination of excessive profits

and for the discharge of any Kabihty for excessive profits under this

sectiouy fts ^he Seeretary deeme desirable. Such agreements may
cover such past and future period or periods, m.ay apply to such con-
tract or contracts of the contractor or subcontractor, and may contain
such terms and conditionsy as the Seefetftfy Board deems advisable.

Any such agreement shall be fiftal aftd conclusive according to its

terms; and except upon a showing of fraud or malfeasance or a wil/ful

misrepresentation of a material fact, {i} (A) such agreement shall not
for the purposes of this section be reopened as to the matters agreed
upon, and shall not be modified by any officer, employee, or agent of

the United States7, and -(ii)- (B) such agreement and any determination
made in accordance therewith shall not be annulled, modified, set aside,

or disregarded in any suit, action, or proceeding.

(5) Any (A) Every contractor e¥ and subcontractor who holds con-
tracts or subcontracts, to which the provisions of this subsection are

applicable, shall, at such time or times and in such form and detail,

as the Board may by regulations prescribe, Hiay file with the^ Soore-
tario9 ef dH the Departments concerned Board statements of actual
costs of production and such other financial statements fei' aday priof
fiseoi year ey years ef sueh contractor €>¥ suboentraetory m stteh for

m

and detail, as the Seeretarics shall Board may by regulations prescribe
by jei»t feg^la^iefir Wtthis oee yea* afte-p -the filing ef s«eh stefee-

fftentsy €)¥ within stieh she^'feef pepied as may be ppesepibed by stteh

J trill u rCg^ttTttTxtrxty VTrC? ot?t?jrt?TtrrTr trr tr ^trt?j^tti ulliUirt; ill tX"y g Jt V (J irrit? tyttTi"

tdpaetof B¥ subeentraete^ written notice,- in foi'fift and mrannop te be
pyeaefibed in nueh joint regulatieny that the Secretary is eir %he opinion
*ha^ -the profits feaiiaed ieem senae Of all ei such eentraots ei= s«b-
eentfae%9 m^ay be execssive, and fixing a date and plaee f©f an initial

eenferenee %e be held within sixty days thereafter. M such notice is

net given and renegotiation eemmcnocd by -the Secretary within sneh
sixty days the eentraetof e^ sttheentraeteip shali ne^ thepeaftef be
peq^iiFed te f^negetiate te eliminate excessive pipofits realized frem
7X11y 13U.U11 XyXJrt vx (XKjtj ttt wcrr/tjoxttjt tiou ijrtri iiig trtrtTTT ittsucil *y "ttl trr yCtrl t?

tctjtx iiii"y Ticcuiiiuiua xtt i^iit? ""ix vtMt? v xjir trr t?ti r/ctTT^rriTTCTvyr xtrr tjTtU'tJWax v u

t/1 t7iT uw rtTtciinutl ct Liiiiig nlldl TjCTritTtT Wiiitii TTt? Tild UU V Ulautxclrg UULt

Any person who willfully fails or ref\aes to furnish any statement
required of him under this subsection, or who knowingly furnishes any
such statement containing information which is. false or misleading in
any material respect, shall, upon conviction thereof, be punished by a
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fine of not more than $10,000 or imprisonment jor not more than two
years, or both.

(B) For the puriwses of this section the Board shall have the same
powers with respect to any such contractor or subcontractor that any
agency designated by the President to exercise the powers conferred by

title XIII of the Second War Powers Act, 1942, has with respect to any
contractor to whom such title is applicable. In the interest of economy
and the avoidance of duplication of inspection and audit, the services of

the Bureau of Internal Revenue shall, upon request of the Board and the

approval of the Secretary of the Treasury, be made available to the extent

determined by the Secretary of the Treasury for the purpose of making
examinations and audits under this section.

(6) This subsection •(«) shall be applicable to all contracts and
subcontracts horcaftcF made ftftd %o all contracts aed. subcontracts
heretofore made , to the extent of amounts received or accrued thereunder

in any fiscal year ending after June 30, 1943, whether such contracts or

subcontracts were made on, prior to, or after the date of the enactment of
the Revenue Act of 1943, and whether or not such contracts or sub-

contracts contain a renegotiation: Of feoapture clause the provisions

required under subsection (b) , unless -(i)- final payment pursuant te saeh
contract Of subcontraet was made priop ^ April SSy 1012 -7 o? -(ii)- (A)

the contract or subcontract provides otherwise pursuant to subsection

fb) OP (i), or is exempted under subsection (i), of %feie section 403;
or -(iii)- (B) the aggregate sales fey and o/ the amounts payable received

or accrued in such fiscal year by to the contractor or subcontractor and
all persons under the control of or controlling or under common con-

trol with the contractor or subcontractor, under contracts with the

Departments and subcontracts thereunder (including those described

in clauses -(i) aad -(ii)- ei this subsection (§} (^4), but excluding sub-

contracts described in subsection (a) (5) ii (B)) do not exceedy of

in the opinion of the Secretary wiH not exceed, flOO,000- $500,000 and
under subcontracts described in subsection (a) (5) ii {B) do not exceedy

Of in the opinion of the Secretary wtH not exceedy $25,0007 for the
such fiscal year of siieh contractor Of subcontractor, ^fo renegotiation

of the contract ^fiee pursuant to any provision therefor, or othorwisoy
shall fee eoffimenced fey the Secretary more than one year after the
eiose of the fiscal year of the contractor or subcontractor within whieh
completion or termination of the contract or subcontractj as deter

mined fey the Secretary, oeeurs. . If such fiscal year is a fractional

part of twelve months, the $500,000 amount and the $25,000 amount shall

be reduced to the same fractional part thereof for the purposes of this

paragraph.
(d) fet renegotiating a contract price or determining exccaaivo

for the purposes of ^his seetiony ^the Seeretaries of the re-~
ents shall no% naake any allowanee for any salaries,

^ or other compensation paid fey a e^ntractor to its offieers or
employees in eseess of a reasonable am-ount, nor shaii they niake al-

lowanee for any excessive reserves set ttp fey the contractor or for any
eosts incurred fey the contraetor which are excessive and unreasonafelcT

For the purpose of aseertaining whether auch unreasonable eomrpen-
sation has been or is being paid , or whether such excessive reserves

have feeen or are feeing set ttpy or whether a«iy excessive a«d: unreason-
afele eosts have been or a*e feeing incurredy each such Secretary shall

have the same powers with respeet to any sueh contractor that an
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agency doBignatcd fey ^he Proaidcnt -fc© oxcroioo -fefee powof3 conforrcd
fey ti4e XIII el ^bhe Sceond Wftf lowers Aety 104% fe*9 with respect
%e ftfty contractor ^ whom such title is apphcablc r fe the interest ef

economy ft»d the avoidance ef duplication ef inspection and audity

the scrvicoo ef the Bureau ef Internal Revenue shall, upon request ef

each ouch Secretary aed the approval ©f the Secretary ef the T^eas-
uryy fee leade availablo te the extent determined fey the Secretary ef

4he Treasury for the purposes ef making examinations and deter -

minations with respect te profits under this soetienr (1) There is

hereby created a War Contracts Price Adjustment Board {in this section

called the ''Board"), which shall consist oj five members. One of the

members shall be an officer or employee oj the Department of War
and shall be appointed by the Secretary oj War, one shall be an officer

or employee oj the Department oj the Navy and shall be appointed by
the Secretary oj the Navy, one shall be an officer or employee oj the

Department oj the Treasury and shall be appointed by the Secretary oj

the Treasury, one shall be an officer or employee oj the United States

Maritime Commission or the War Shipping Administration and shall

be appointed jointly by the Chairman oj the United States Maritime
Commission and the Administrator oj the War Shipping Administra-
tion, and one shall be an officer or employee oj the Reconstruction Finance
Corporation and shall be appointed by the Chairman oj the board oj

directors oj the Reconstruction Finance Corporation. TJie members oj

the Board shall not receive additional compensation jor service on the

Board but shall be allowed and paid necessary travel and subsistence

expenses (or a per diem in lieu thereoj) while away jrom their official

station on duties oj the Board. They shall elect a chairmanjrom among
their members. The Board shall have a seal which shall be judicially

noticed.

(2) The principal office oj the Board shall be in the District oj Columbia,
but it or any division thereoj may meet and exercise its powers at any other

place loithin the United States. The Board may establish such number
ojfield offices throughout the United States as it deems necessary to expe-

dite the work oj the Board. Three members oj the Board shall constitute

a quorum, and any power, junction, or duty oj the Board may be exercised

or perjormed by a majority oj the members present ij the members present

constitute at least a quorum.

(3) The Boai'd is authorized, subject to the civil-service laws and the

Classification Act oj 1923, as amended, to employ and fix the compensa-
tion oj such officers and employees as it deems necessary to assist it in-

carrying out its duties under this section. The Board may, with the

consent oj the head oj the Department, agency, or instrumentality oj

the United States concerned, utilizethe services oj any officers or employees
oj the United States, and reimburse such Department, agency, or instru-

mentality jor the services so utilized.

(4) The Board may delegate in whole or in part any power, junction,
or duty (except the power, junction, and duty to review orders determining
excessive profits) to the Secretary oj a Department, and any power,
junction, or duty so delegated may be delegated in whole or in part by
the Secretary to such officers or agencies oj the United States as he may
designate, and he may authorize successive redelegations oj such powers,
junctions, and duties.

(5) The chairman oj the Board mayjrom time to time divide the Board
into divisions oj one or more me^nbers, assign the members oj the Board
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thereto, and in case of a division of more than one member, designate the

chief thereof. The Board may also, by regulations or otherwise, deter-

mine the character of cases to be conducted initially by the Board through
an officer or officers of, or utilized by, the Board, the character of cases to

be conducted initially by the various officers and agencies authorized to

exercise powers of the Board pursuant to paragraph {4), the character of
cases to be conducted initially by the various divisions of the Board, and
the character of cases to be conducted initially by the Board itself, but any
contractor or subcontractor aggrieved by an order of any such officer,

agency, or division shall, upon request therefor made within such time as
the Board may by regulation prescribe, be entitled to a review thereof by the

Board. The Board may review any determination by any such officer,

agency, or division on its own motion, and may by regulations provide
that in the absence of a request for review of an order of any such officer,

agency, or division vnthin the time so prescribed the order of such officer,

agency, or division shall be deemed the order of the Board. Upon any
revieiD by the Board the Board may determine as the amount of excessive

profits an amount either less than, equal to, or greater than that determined
by the officer, agency, or didsion whose action is so reviewed.

(e) fe •ftdrdri-feioft %e %be powcra oonforrcd hy esastiiig law-, tfee Socrc-
tei^ of eaefe department shall have %be rig&fe ^ demand e# aey con-

traotor wfee heMs contracte ^wtfefe respect te which 4-fee provisions ef
this section a#e ap^iieafelej at-a-feeinents e^ ae#i*ai eeste ef pfeduction
ftftd siieh ©%feeF feaeeifti statemcnta, ftt such tifiaes and ift auoh form
ftfird dctai-J7 fts such Soei=ete¥y emy require. A^y pei'sen w-he wiMfiilly
feils oi= fefoses ^ fof-ftiah any startemen^ f^€tiiifed ef hin* ttftder th4s

stt-bseetieny Of who know-ingly furniahca any SH*eh etfttemcnt oontain-
mg tnformatien whieh ie -feise e? niialcadi-ng in any material respect,

shall, «^n een-victien ^tfeeFeely he j^ttniefeed fey a fine of net more
than $10,009 of imprisonment fof ne^ more than two years, of both.
¥he powers eenfeffed fey this subaectien sfeail fee exercised in the ease
of any eon-tpaetof fey the Seere-tar-y el the Department holding the
largest afne-tjftt el eneh contracts with s^ieh eontraotoFy er fey such
Secretary as inay fee n«it«aiiy agreed te fey the Secretaries concerned.
(j?) Any contractor or subconiractor aggrieved by an order of the Board
determining the amount of excessive profits received or accrued by such
contractor or subcontractor, or by an order of the Secretary under sub-
section (f) determining a fair price, may, within ninety days {not count-
ing Sunday or a legal holiday in the District of Columbia as the last day)
after the mailing of the notice of such order under subsection (c) {l),file

a petition ojoith The Tax Cowi of the United Statesfor a redetermination
thereof. Upon such filing such court shall have exclusive jurisdiction,

by order, to finally determine the amount, if any, of such excessive profits

received or accrued by the contractor or subcontractor, or the fair price,

as the case may be, and such deiermination shall not be reviewed or

redetermined by any court or agency. The court may determine as the

amount of excessive prcfits an amount either less than, equal to, or greater

than that determined by the Board, and may determine a fair price either

less than, equal to, or greater titan that determined by the Secretary. A
proceeding before The Tax Covri to firiully determine the am oitnt, if any,

of excessive profits, or to ddermine the fair price, shall not be treated as a
proceeding to review the determination of the Board or the Secretary, as
the case may be, but shall be treated as a proceeding de novo. For the

purposes of this subsection the court shall have the same poivers aiid duties.
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insofar as applicable, in respect qf the contractor, the subcontractor , the

Board and the Secretary, and in respect qf the attendance of witnesses and
the production of payers, notice of hearings, hearings before divisions,

review by The Tax Coiirt of decisions of divisions , stenographic reporting

,

and reports of proceedings, as such court has under sections 1110, 1111,
ins, 1114, 1115 (a), 1116, 1117 (a) and (b), 1118, 1120, and 1121 of
the Internal Revenue Code in the case of a proceeding to redetermine a
deficiency. In the case of any witness for the Board or Secretary, the

fees and mileage, and the expenses, of taking any deposition shall be

paid out of appropriations of the Board or Departryient available for that

purpose, a^id in the case of any other witnesses, shall be paid, subject to

rules prescribed by the court, by the party at whose instance the witness
appears or the deposition is tak^n. The filing of a petition under this

subsection shall not operate to stay the execution of the order of the Board
under subsection (c) (2), or an order of the Secretary under subsection if).

(2) Any contractor or subcontractor (excluding a subcontractor
described in subsection (a) (5) (B)) aggrieved by a determination of the

Secretary made prior to the date of the enactment of the Revenue Act of
1943, with respect to a fiscal year ending before July 1, 1943, as to the

existence of excessive profits, whether or not such determination is embodied
in an agreement with the contractor or subcontractor, may, within ninety
days (not counting Sunday or a legal holiday in the District of Columbia
as the last day) after the date of the enactment of the Revenue Act of 1943,
file a petition with the Tax Court of the United States for a redetermination
thereof, and any such contractor or subcontractor aggrieved by a deter-

mination of the Secretary made on or after the date of the enactraent of
the Revenue Act of 1943, with respect to any such fiscal year, as to the

existence of excessive profits, which is not embodied in an agreement unth
the contractor or subcontractor, may, unthin ninety days (not counting
Sunday or a legal holidoAj in the District of Columbia as the last day),

after the date of such determination, file a petition with the Tax Court of
the United States for a redetermination thereof. Upon such filing such
court shall have the same jurisdiction, powers, and duties, and the pro-
ceeding shall be subject to the same provisions, as in the case of a petition

filed with the court under paragraph (1 ) , except that the amendments made
to this section by the Revenue Act of 1943 (other than the amendment
inserting this paragraph) shall not apply. If the determination of the

Secretary is embodied in an agreemieni with the contractor or subcontractor

,

neither such agreement nor the amount agreed upon as excessive profits
shall be taken into consideration by the court in its determination of the

amount of excessive profits.

ftftd elrisefetieft bei^em ee«leFf^ «^eft tfete Seere^ai^y el eaefe ©epart-
eiee-fe ffi-ay he 4elegate4 m wfeele e¥ m psb¥^ fey biffi -fee sttefe indiv-iduafe
©f agoneiee as be may^ dre&igaate m bis ©e^a^iftee^rj e¥ ift afty^ eihep
Dopartmont witb %be eeftsent el *be SeepetaFy el ^ba^fe ©ej^artftiee^y
aftd be faay an-feberize sweb iH:dri¥idttai9 e^ agefteies ^e Hiake lurthor
4eiegarfeieiis el s««b aw-febertty aftd dtserotion . (1) Whenever, in the

oxnnion of the Secretary of a Dep)arimient, the price under any contract
with such Department or subcontract which affects such Department
exceeds a fair price, the Secretary may require the contractor or subcon-
tractor to negotiate to fix a fair price thereunder. If an agreement is

not reached, the Secretary by order may fix the price which he determines
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to he a fair price for performance under such contract or subcontract

after the date oj the order. Any such agreement or order may prescribe
the period during which the price so fixed shall be effective, and may con-
tain such other terms and conditions as the Secretary deems appropriate.
In determining a fair price under this subsection, the Secretary shall
take into consideration all oj the factors to be considered in determining
excessive profits under subsection (a) (4) (A) of this section, and such
other factors as he deems appropriate.

{2) Upon the making of an agreement or order under this subsection,
the Secretary may—

{A) withhold from amounts otherwn.se payable to^ the con-
tractor or subcontractor any portion of the contract price in excess

of the price so fixed, or

(B) direct the contractor or another subcontractor to withhold
for the account of the United States from amounts otherwise due
the subcontractor any portion of the contract price in excess of the

price so fixed.

(3) Where a contractor or subcontractor holds two or more contracts

or subcontracts the Secretary, in his discretion, may exercise the au-
thority conferred by this subsection with respect to some or all of such
contracts and subcontracts as a group.

(4) The authority and discretion herein conferred upon the Secretary

of each Department may be delegated in whole or in part by him to such
individuals or agencies as he may designate in his Department, or in
any other Department with the consent of the Secretary of that Depart-
ment, and he may authorize such individuals or agencies to make further
delegations of such authority and discretion.

(g) If any provision of this section or the apphcation thereof to
any person or circumstance is held invahd, the remainder of the
section and the apphcation of such provision to other persons or
circumstances shall not be affected thereby.

(h) This seetiofi: shall femrftia m fe^ee durmg the eontinuancc ef

fee present we* ftsd ie¥ ^hree yea^s alt;©? the termination ef the wap^

hH-fe »© e©H#t ppeeeedings beewght ttiftdep this seetiee shall abate by
feasoB: of the termination ef the provisions of this seetiofi-r This section

shall not apply to any conti^oxt with a Department, or any subcontract,

made after the date proclaimed by the President as the date of the termina-
tion of hostilities in the present war, or the date specified in a concurrent
resolution of the two Houses of Congress as the date of such termination,
whichever is the earlier.

(i) (1) The provisions of this section shall not apply to

—

•(i} (A) any contract by a Department mth any other depart-
ment, bureau, agency, or governmental corporation of the United
States or with any Territory, possession, or State or any agency
thereof or with any foreign governm_ent or any agency thereof; or

iH} (B) any contract or subcontract for the product of a mine,
oil or gas well, or other mineral or natural deposit, or timber,
which has not been processed, refined, or treated beyond the first

form or state suitable for industrial use ; aed the Sreefctarica a*e
authorized by joint regulation , to dofine y interpret, aed appty
this cxomptioftr or

(C) any contract or subcontract for an agricultural commodity in
its raw or natural state, or if the comraodity is not customarily sold
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or has not an established market in its raw or natural state, in the

first form or state, beyond the raw or natural state, in which it is

customarily sold or in which it has an established market, or any
contract or subcontract jor canned, bottled, or packed fruits or vege-

tables ipr their juices) which are customarily canned, bottled, or

packed in the season in which they are harvested. The term ''agri-

cultural commodity^' as used herein shall include but shall not be

limited to—
{i) commoodities resulting from the cultivation oj the soil such

as grains oJ all kinds
,
fruits , nuts, vegetables, hay, straw, cotton,

tobacco, sugar cane, and sugar beets,

(ii) saps and gums of trees,

(iii) animals such as cattle, hogs, poultry, and sheep, fish and
other marine life, and the produce of live animals, such as wool,

eggs, milk and cream; or

(D) any contract or subcontract ivith an organization exemptfrom
taxation under section 101 (6) of the Internal Revenue Code: or

(E) any subcontract, directly or indirectly under a contract or sub-
contract exemptedfrom the provisions of this section, or to which this

section does not apply, by reason of this paragraph.

(2) The Board is authorized by regulation to interpret and apply the

exemptions provided for in paragraph (1) (A), (B), (C), and (E), and
interpret and apply the definition contained in subsection (a) (7)

.

(3) In the case of a contractor or subcontractor who produces or ac-

quires the product of a mine, oil or gas well, or other mineral or natural
deposit, or timber, and processes, refines, or treats such a product to or

beyond the first form or state suitable for industrial use, or who products
or acquires an agricultural product and processes, refines, or treats such
a product to or beyond the first form or state in which it is customarily
sold or in which it has an established market, the Board shall prescribe

such regulations as may be necessary to give such contractor or subcon-
tractor a cost allowance substantially equivalent to the amount which
would have been realized by such contractor or subcontractor if he had
sold such product at such first form or state.

•(3)- (4) The Secretary ef a j^epartmcnt Board is authorized, in his

its discretion, to exempt from some or all of the provisions of this

section

—

(i) (A) any contract or subcontract to be performed outside
of the territorial limits of the continental United States or in
Alaska

;

•(ii)- (B) any contracts or subcontracts under wliich, in the
opinion of the Secretary Board, the profits can be determined
with reasonable certainty when the contract price is established,
such as certain classes of agreements for personal services, for the
purchase of real property, perishable goods, or commodities the
minimum price for the sale of which has been fixed by a pubhc
regulatory body, of leases and license agreements, and of agree-
ments where the period of performance under such contract or
subcontract will not be in excess of thirty days; ftsd:

(iii) (CO ft pertiefit ef any contract or subcontract or perform-
ance thereunder during a specified period or periods, if in the
opinion of the Secretary Board, the provisions of the contract
are otherwise adequate to prevent excessive profitsr;
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{D) any contract or subcontract for the making or furnishing oj a
standard commercial article, if, in the opinion 0/ the Board, normal
competitive conditions a^ecting the sale oj such article exist;

(E) any other contract or subcontract, if, in the opinion of the

Board, competitive conditions affecting the making of such conti^act

or subcontract are such as are likely to result in e;ffective competition
with respect to the contract or subcontract price: and

(F) any subcontract or group of subcontracts not otherwise exempt
from the provisions of this section, if, in the opinion of the Board,
it is not administratively feasible in the case of such subcontract or

in the case of such group of subcontracts to determine and segregate

the profits attributable to such subcontract or group of subcontracts

from the profits attributable to activities not subject to renegotiation.

The Soorctary Board may so exempt contracts and subcontracts both
individually and by general classes or types.

(j) Nothing in sections 109 and 113 of the Criminal Code (U. S. C,
title 18, sees. 198 and 203) or in section 190 of the Revised Statutes
(U. S. C, title 5, sec. 99) shall be deemed to prevent any person
ft'P't)©inDCQ" Dy "tiiO c^0fH3 TJftry Ox ft irCj9 fl;rT)I11.01T"Tj rOf iil?l"LCnili Ij tjGiir) ftHQ

temporary employment m such Department by reason of service in a
Department or the Board during the period (or a part thereof) beginning
May 27, 1940, and ending six months after the termination of hostilities

in the present war, as proclaimed by the President, from acting as counsel,

agent, or attorney for prosecuting any claim against the United States:

Provided, That such person shall not prosecute any claim against the
United States (1) which arises from: involving any subject matter directly

connected with which such person ie was so employed, or (2) during
the period such person is engaged in intermittent aedr temporary
employment in a Department.

(k) AH the provisions el Nothing in this section shall be construed
to apply to Defense Hant Corporation, Metals Reserve Company,'

Defense Supplies Corporation, ftftd: Rubber Reserve Geaipany limit

or restrict any authority or discretion of the Secretary of a Department
under the provisions of any other law.

(l) This section may be cited as the "Renegotiation Acf.

Section 701 of the revenue bill of 1943, as passed by the House, is

entitled ''Renegotiation of War Contracts".
Subsection (a) of that section reads as follows:

"Terms Used.—Terms used in this section shall have the same
meaning as when used in section 403 of the Sixth Supplemental
National Defense Appropriation Act, 1942."

Subsection (b) amends section 403, as amended, of the Sixth Sup-
plemental National Defense Appropriation Act, 1942, in full.

Subsection (c) contains technical am.endments to section 3806 (a)

(1) (B) and (C); and to section 3806 (b) (1) and (2) of the Internal
Revenue Code.
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Subsection (d) reads as follows:

"Effective Date.—The amendments made by subsection (b)

shall be effective only with respect to the fiscal years ending after

June 30, 1943, except that (1) the amendment inserting subsection

(b) in section 403 of the Sixth Supplemental National Defense Ap-
propriation Act of 1942, shall be effective thirty days after the date of

the enactment of this Act, and (2) the amendments adding subsections

(e) (2) and (f) to said section 403 shall be effective from the date of

the enactment of this Act, and (3) the amendments inserting sub-
sections (i) (1) (C) and (1) shall be effective as if such subsections had
been a part of section 403 on the date of its enactment."
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